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3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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4) ^ Claim(s) 1-25 is/are pending in the application. 
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Detailed Action 

Response to Applicant's Pre-appeal Review 

1. Applicants request for reconsideration of the finality of the rejection of the 
last Office action is accepted and, therefore, the finality of that action is withdrawn. 
However, upon further consideration, a new ground(s) of rejection is made in view of 
35 U.S.C. 101, and the art rejection as it maintained in the last office action. 

Drawing 

2. The drawing is objected to because of the following minor informalities- the 
data presented in some of the figures has very poor contrast. Applicant is required 
to submit a better print for understanding the disclosed invention. 

Claim rejection - 35 U.S.C. 101 

3. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition 
of matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to 
the conditions and requirements of this title. 

4. Claims 1-25 are directed to non-statutory subject matter. In reference to 
claims 1 and 16: the output from the system that includes calculating a performance 
indicator for a machine operator from performance indicator distribution data is not 
useful, tangible and concrete. 
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The claimed invention as a whole must accomplish a practical application. 
That is, it must produce a "useful, concrete and tangible result." State Street, 149 
F.3d at 1373, 47 USPQ2d at 1601-02. The purpose of this requirement is to limit 
patent protection to inventions that possess a certain level of "real world" value, as 
opposed to subject matter that represents nothing more than an idea or concept, or 
is simply a starting point for future investigation or research (Brenner v. Manson, 
383 U.S. 519, 528-36, 148 USPQ 689, 693-96); In re Ziegler, 992, F.2d 1197, 1200- 
03, 26 USPQ2d 1600, 1603-06 (Fed. Cir. 1993)). 

A claim is limited to a practical application when the method, as claimed, 
produces a concrete, tangible and useful result; i.e., the method recites a step or act 
of producing something that is concrete, tangible and useful. Referring to the 
"Interim Guidelines for Examination of Patent Applications for Patent Subject 
Matter Eligibility" in determining whether the claim is for a "practical application," 
the focus is not on whether the steps taken to achieve a particular result are useful, 
tangible and concrete, but rather that the final result achieved by the claimed 
invention is "useful, tangible and concrete." 

The step of calculating a performance indicator data for a machine operator 
from performance indicator distribution data does not constitute a new or improved 
output that is considered useful, concrete and tangible. However, the outcome is 
useful and has a potential to do something concrete and tangible if it is carried out 
by further process, such as carrying out some measurable quantity that can be 
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further used to improve some performance parameter and conveyed to the outside 
world in useful, concrete and tangible manner. However, in the instant case, the 
absence of a useful, concrete and tangible result makes the claimed invention to be 
non- statutory. 

Claim rejection - 35 U.S.C 103 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action' 

(a) A patent may not be obtained though the invention is not identically disclosed or 
described as set forth in section 102 of this title, if the differences between the subject matter 
sought to be patented and the prior art are such that the subject matter as a whole would 
have been obvious at the time the invention was made to a person having ordinary skill in 
the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

6. Claims 1-5. 8-11, 14 and 15 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Remboski et al. (U.S. PAP 2002/0116156, hereon Remboski) in 
view of Ensstrom et al (U.S. PAP 2005/0159851, hereon Engstrom) . 

In reference to claims 1, 9 and 10 ' Remboski teaches a method for monitoring 
the performance of a machine (automobile) operator (see Remboski paragraph 22). 
The method includes the steps of 

> Measuring at least one machine parameter during the operation of the 
machine by the operator (see Remboski paragraph 62); 

> Measuring at least one machine parameter (see Remboski Fig. 4, parts 
402-408); and 
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> Calculating at least one performance indicator for at least one machine 
for the machine operator from the machine parameter (see Remboski 
Fig. 4, step 410). 

However, Remboski does not specify a performance indicator distribution 
comprising a range of values being used to calculate a performance indicator. 
Ensstrom teaches a method of monitoring the operation of a machine that uses 
performance indicator distribution including a range of values to calculate overall 
performance (see Ensstrom . Fig. 5). 

It would have been obvious to one having ordinary skill in the art, at the time 
of the invention, to modify Remboski so that a performance indicator distribution is 
used, as taught by Ensstrom , so as to obtain more extensive data information for 
improved evaluation purposes. 

With regard to claims 2 and 3 - Remboski further teaches providing feedback 
to the operator by displaying the performance indicator in real time (see Remboski 
Fig. 1, part 114 and paragraph 37) and once the machine has completed an 
operation (see Remboski paragraph 83). 

With regard to claims 4 and 8 : Remboski further teaches that a machine 
parameter being a dependent machine parameter (see Remboski Fig. 1, parts 112- 
118). 

With regard to claim 5 » Remboski further teaches that machine parameters 
being sole parameters (see Remboski paragraph 62). 
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With regard to claim 11: Remboski further teaches that a performance 
indicator being generated by an algorithm (see Remboski paragraph 5). 

With regard to claims 14 and 15 : Remboski further teaches that combining 
performance indicators to yield overall performance where the weighting of the 
indicator change according to the other indicators (see Remboski paragraph 41, the 
last two sentences). 

7. Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Remboski and Engstrom in view of Castelli et al (U.S. Patent 6,134,541, hereon 
Castelli) . 

Remboski and Ensstrom teach using an algorithm to generate performance 
indicators but do not specify the algorithm being an LBG. Castelli teaches using an 
algorithm, such as LBG for information retrieval in multidimensional systems. 
Since Remboski and Castelli are both within the art of determining indicator 
distributions, it would have been obvious to one of ordinary skill in the art, at the 
time of the invention, to modify Remboski so that an LBG algorithm is used, as 
taught by Castelli so as to drive the benefit of improved performance monitoring 
accuracy. 

8. Claim 13 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Remboski and Ensstrom in view of Greineder et al (U.S. Patent 6,137,909, hereon 
Greinedei) . 
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Remboski and Engstrom teach generating a performance indicator 
distribution, but do not specify using LRM. Greineder teaches a method for ranking 
a plurality of features in a set based on importance using an LRM method (see 
Greineder . abstract). It would have been obvious to one having ordinary skill in the 
art, at the time of the invention, to modify Remboski so that an LRM method is 
used, as taught by Greineder so as to drive the benefit of an efficient monitoring 
system that improves overall system performance. 

9. Claims 16-25 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Remboski in view of Deb et al (U.S. Patent 6,795,799) and Engstrom . 

In reference to claims 16-25 * Remboski teaches a system for monitoring the 
performance of at least one machine operator comprising: 

> A measuring device for measuring at least one machine parameter 
during the operation of the machine by the operator, the machine 
operator related to the operation of the machine by the operator (see 
Remboski paragraph 62); 

> A means for measuring at least one machine parameter (see Remboski 
Fig. 4, steps 402-408); and 

> A module for calculating at least one performance indicator for the 
machine operator from the parameter (see Remboski Fig. 4, step 410). 

Remboski however, does not specify a remote server for generating the 
performance indicators. Deb teaches a remote server that monitors operating 



Application/Control Number: 1 0/501,945 Page 8 

Art Unit: 2857 

parameters of remote machines, equipment, etc (see Deb , Abstract). It would have 
been obvious to one of ordinary skill in the art, at the time of the invention, to 
modify Remboski , so that the remote server monitors the machine, as taught by 
Deb , so as to derive the added benefit of convenience from having the ability to 
monitor a plurality of machines from one location. 

Rem bosk i also does not teach a performance indicator distribution comprising 
a range of values being used to calculate a performance indicator. Engstrom teaches 
a method of monitoring the operation of a machine that uses performance indicator 
distribution comprising a range of values to calculate overall performance (see 
Engstrom , Figs. 3 and 4). It would have been obvious to one of the ordinary skill in 
the art, at the time of the invention, to modify Remboski , so that a performance 
indicator distribution is used, as taught by Engstrom , so as to obtain more extensive 
data information for improved evaluation purposes. 

With regard to claims 21-25 : Remboski teaches a display providing feedback 
to the operator by indicating performance real-time (see Remboski , Fig. 1, part 114 
and paragraph 37) and indicating performance once the operation has been 
completed { RemboskL paragraph 83). 

Response to Argument 

10. In reference to claims 1 and 16 : Unlike the Applicant's assertion, Engstrom 
teaches evaluating the operator (driver) and the vehicle (machine) performance (see 
Engstrom , page 2, paragraphs 16 and 18. These passages and the background of the 
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invention (paragraph 3) show that the performance indicator is both for the 
operator and to some extent for the machine. In re Napier, 55 F.3d 610, 613, 34 
USPQ2d 1782, 1784 (Fed. Cir. 1995) (Affirmed a 35 U.S.C. 103 rejection based in 
part on inherent disclosure in one of the references). See also In re Grasselli, 713 
F.2d 731, 739, 218 USPQ 769, 775 (Fed. Cir. 1983). In the instant case, there are a 

or 

number citation where Ensstrom provides a motivation to meet the limitation noted 
in claims 1 and 16. 

Engstrom measures vehicle parameters such as, vehicle speed, engine 
revolution, and turn indicator activity etc. (see Enestrom , Fig. 4). Ensstrom further 
teaches driver related data because the system is used to recognize large scale 
driving patterns that applies to many types of large time-scale driving pattern 
recognition tasks, such as drowsy driver detection, driver destruction detection and 
recognition of different driving styles (see Engstrom , paragraph 15). The range of 
values noted in Fig. 5 of Engstrom is actually directly measuring the operator's 
performance in different terrain characteristics. The normalized vehicle speed 
shows how an average driver behaves given the terrain and regulation of certain 
road conditions, such as highway, main road, suburbia or city driving. 

Conclusion 

11. Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Elias Desta whose telephone number is (571)- 
272-2214. The examiner can normally be reached on M-Th (8:30-7:00). 
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If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Marc S. Hoff can be reached on (57l)-272-2216. The fax 
phone number for the organization where this application or proceeding is assigned 
is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR 
only. For more information about the PAIR system, see httpV/pair-direct.uspto.gov. 
Should you have questions on access to the Private PAIR system, contact the 
Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would like 
assistance from a USPTO Customer Service Representative or access to the 
automated information system, call 800-786-9199 (IN USA OR CANADA) or 571- 
272-1000. 

Elias Desta 
Examiner 
Art Unit 2857 

-E.d. 

August 15, 2006 
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